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United States Court of Appeals 
For the “es 
District of Columbia Circuit 


FILED sep 101956 


QUESTION PRESENTED 


Whether 38 U. S. C. 705 and 1la-2 deprives the District 
Court of jurisdiction to review the rejection by the Admin- 
istrator of Veterans’ Affairs of appellant’s application for a 
pension as the alleged widow of a World War I veteran. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13418 
Assey Maporyn Cook, APPELLANT 
v. 


Harvey V. Hiciey, oz His Successog, ADMINISTRATOR OF 
VETERANS’ ADMINISTRATION, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEESTATEMENT OF THE CASE 


Appellant, on May 6, 1956, filed a “petition” seeking a de- 
claratory judgment and a mandatory order to compel the 
Administrator of Veterans’ Administration to pay her com- 
pensation or pension as a widow of a World War I veteran 
(Appendix to Appellant’s Brief? 2-6). 

According to the complaint, appellant and James Henry 
Cook began living together on or about September 1, 1989, with 
the express intention of having a marriage ceremony performed 
at a future time (App. 3). A marriage ceremony was per- 
formed on May 10, 1946, and they lived together until James’ 
death on May 28, 1953 (App. 3). James was an honorably 
discharged World War I veteran who at the time of his death 
was receiving a monthly pension of $145 (App. 3). ‘The com- 


* Hereinafter referred to as “App. —.” 
q@) 
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plaint further alleges that appellant filed a claim with the Vet- 
erans’ Administration for compensation or pension as James’ 
widow, that the claim was denied on June 29, 1953, because the 
veteran’s death was not service connected and because the mar- 
riage was not prior to December 14, 1944, and later she was 
notified that “Under existing laws the fact that your marriage 
to the veteran was not prior to December 14, 1944, constitutes 
a bar to the payment of death compensation or pension without 
regard to service-connection for the cause of death.” (App. 4.) 
Appellant took further steps administratively to prove that she 
and Cook “agreed to and did intend to live together as man and 
wife in ‘common-law’ ” and the Board of Veterans’ Appeals 
ultimately denied her claim (App. 3)? 

Appellee moved to dismiss or alternatively for summary 
judgment on the ground that (1) the District Court lacked 
jurisdiction over the subject matter, and (2) the complaint 
failed to state a claim upon which relief might be granted 
(App. 7). This motion was based on 38 U. S. C. 705 and 
38 U.S. C. 1la-2 and that the action was an unconsented suit 
against the United States. On April 23, 1956, District Judge 
Holland granted appellee’s motion (App. 1),> and judgment 
was entered accordingly (App. 20). 


STATUTES INVOLVED 


1. 38 U.S. C. 705 provides: 


All decisions rendered by the Administrator of Vet- 
erans’ Affairs under the provisions of sections 701, 702, 
703, 704, 705, 706, 707-710, 712-715, 717, 718, 720, and 
721 of this title or the regulations issued pursuant 
thereto, shall be final and conclusive on all questions of 
law and fact, and no other official or court of the United 
States shall have jurisdiction to review by mandamus 
or otherwise any such decision. 

Sacco ant BASIS Pe ta TOY Lapses 
existed as recognized in the District of Columbia (see, ¢. g.. App. 1 and 5) 

and makes various arguments as to the existence of such a 


*The Commissioner of Veterans’ cases (see Rule 29 of the Local Civil 
Bales of the Court) recommended such action (App. 11-14). 


3 
2. 38 U.S. C. 11a-2 provides: 


Notwithstanding any other provisions of law, except 
as provided in sections 445 and 817 of this title, the de- 
cisions of the Administrator of Veterans’ Affairs on any 
question of law or fact concerning a claim for benefits 
or payments under any Act administered by the Vet- 
erans’ Administration shall be final and conclusive and 
no other official or any court of the United States shall 
have power or jurisdiction to review any such decisions. 


SUMMARY OF ARGUMENT 


The suit below was brought by appellant for the purpose of 
obtaining judicial review of a decision by the Administrator of 
Veterans’ Affairs denying benefits or compensation as the 
widow of the World War I veteran. But under 38 U.S.C. 705 
and 11a-2, a decision of the Administrator of Veterans’ Affairs 
is final and unreviewable. Furthermore, these finality statutes 
have been construed as expressly depriving courts of all power 
and jurisdiction to review in any way such a decision. See, 
e.g., Longernecker v. Higley, 97 U.S. App. D. C. ——, 229 F. 2d 
27. The fact that these statutes were enacted after Silber- 
schein v. United States, 266 U.S. 221, to make it plain that de- 
spite Silberschein the Administrator’s decisions in this area are 
not to be judicially reviewed, disposes of appellant’s argument 
based on Silberschein. 

ARGUMENT 


The District Court properly dismissed complaint for lack of 
jurisdiction 

A. In this case, appellant is seeking an order directing the 
Veterans’ Administrator to pay her compensation or pension 
as 8 widow of a World War I veteran: The District Court 
properly dismissed the complaint for lack of jurisdiction. The 
action which appellant seeks to attack is the denial by the 
Board of Veterans’ Appeals of the appellant’s application for 
widow's benefits. Such a denial plainly comes within 38 
U.S.C. 705 and 11a-2, supra, pp. 2-3, which, in addition to im- 
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parting finality and conclusiveness to decisions of the Admin- 
istrator,* expressly provide that no court of the United States 
shall have power or jurisdiction to review by mandamus or 
otherwise any such decision. At the threshold, therefore, ap- 
pellant is confronted with a jurisdictional bar that she cannot 
evade. It is no longer open to question that veterans’ benefits 
such as appellant seeks here are gratuities, rather than vested 
rights, and as such Congress has expressly deprived the courts 
of power or jurisdiction to review administrative decisions with 
respect to such benefits. 

Thus, in Longernecker v. Higley, 97 U. S. App. D. C. —, 
229 F. 2d 27, where the Veterans’ Administration had ruled 
that a “blue” discharge was a dishonorable one and, therefore, 
the veteran not entitled to educational benefits, this Court, 
while it indicated that the Veterans’ Administration “should 
have felt * * * bound by the decision of the War Department 
as to the nature of the discharge”, that is, neither honorable 
nor dishonorable (229 F. 2d at 28), recognized nevertheless that 
it lacked jurisdiction in the premises, stating (220 F. 2d at 28): 


* * * it is conclusively established that the foregoing 
provisions of [38 U. S. C. 705 and 1la-2] * * * with- 
draw from jurisdiction of the courts every final decision 
of the Administrator of Veterans’ Affairs in regard to 
benefits to veterans, with the exception of insurance 
benefits. 


Similarly, in Hahn v. Gray, 92 U. S. App. D. C. 188, 203 F. 
2d 625, which, as here, involved a claim for pension by a widow 


“38 U. S. C. 708 authorizes the Administrator of Veterans’ Affairs, as 


area ; see Part II, Veterans’ Regulation No. 2 (a), 38 U. 8. C., Chapter 12A, 
and 88 C. F. BR. Part 19. 
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of a veteran, this Court commented (92 U. S. App. D. C. at 
389, 203 F. 2d at 626) > 


It was the purpose of that statute [38 U.S. C. 705] 
to remove the possibility of judicial relief even if the 
action of the Administrator was arbitrary and capri- 
cious. Lynch v. United States, * * * 292 U. S. 571, 
587. 


See also Slocumb v. Gray, 86 U.S. App. D. C. 5, 179, F. 2d 31 
(flight training application under the Servicemen’s Readjust- 
ment Act of 1944); Snauffer v. Stimson, 81 U. S. App. D. C. 
110, 155 F. 2d 861 (suit to expunge a desertion charge from 
military records and to compel the Veterans’ Administration 
to pay a bounty, allowances and pension) ; Van Horne v. Hines, 
74 App. D. C. 214, 122 F. 2d 207, certiorari denied, 314 U. S. 
689 (disability compensation) ; Barnett v. Hines, 70 App. D.C. 
217, 105 F. 2d 96, certiorari denied, 308 U. S. 573 (emergency 
officers’ retirement pay) ; see also International Union v. Brad- 
ley, 75 F. Supp. 394 (D. C. D.C.) (readjustment allowance). 

This recognition of the Congressional purpose that decisions 
of the Veterans’ Administrator in this area should be final 
and unreviewable has been followed universally by all the 
courts which have had the question presented to them. See, 
€. g., DiSilvestro v. United States Veterans’ Administration, 
132 F. Supp. 692 (S. D. N. Y.), affirmed, 228 F. 2d 516 (C. A. 2), 
certiorari denied, 350 U. S. 1009; Magnus v. United States, 
C. A. 7, decided June 13, 1956; Cyrus v. United States, 226 F. 
2d 416 (C. A. 1); United States v. Houston, 216 F. 2d 440 
(C. A. 6); Brasier v. United States, 223 F. 2d 762 (C. A. 8), 
certiorari denied, 350 U. S. 913; Farmer v. Thompson, 203 F. 
2d 947 (C. A.4). See also Peyton v. United States, 120 C. Cis. 
722, 100 F. Supp. $23, certiorari denied, 343 U. S. 909; Holl- 
day v. United States, 114 C. Cls. 702, 87 F. Supp. 367; and 
Killian v. United States, 105 C. Cls. 393, 63 F. Supp. 748; 
Fletcher v. Veterans’ Administration, 103 F. Supp. 654 (E. D. 
Mich.); and New York Technical Institute of Maryland v. 
Limburg, 87 F. Supp. 308 (D. Md.). 

Underlying this long unwaivering line of judicial decisions 
are'two fundamental principles. First, veterans’ benefits are 


gratuities which Congress can withdraw at will. See Lynch v. 
United States, 292 U. S. 571, 577.5 Furthermore, Congress 
even when creating rights against the Government is under no 
obligation to create a remedy in the courts. A remedy may be 
withheld or limited to administrative procedures. Lynch v. 
United States, 292 U. S. at 581-2; Dismuke v. United States, 
297 U. S. 167, 171-2; Tutun v. United States, 270 U. S. 568, 
576; United States v. Babcock, 250 U. S. 328, 331. In short 
then, Congress in the area of veterans’ benefits or gratuities 
has the power to foreclose judicial review of administrative de- 
cisions. This Court stated in Hahn v. Gray, 92 U. S. App. 
D.C. at 190, 203 F. 2d at 626: 


Since Congress withdrew from the jurisdiction of the 
courts every final decision in relation to benefit pay- 
ments, Van Horne v. Hines, * * *, and since there can 
be no doubt as to its power so to do, because such benefits 
are mere gratuities, Slocumb v. Gray, * * “the District 
Court lacked jurisdiction to entertain this action. 

In view of the applicable statutory provisions as thus con- 
sistently interpreted and applied, the District Court was clearly 
correct in holding that it was without jurisdiction to review the 
Administrator’s decision and for this reason the judgment 
should be affirmed. 

B. Appellant does not dispute the applicability of these prin- 
ciples, but relying on Silberschein v. United States, 266 U. S. 
221, she contends that there is a question of law which never- 
theless can be reviewed. The Silberschein case involved the ex- 
tent of review of a decision by the predecessor of the Adminis- 
trator of the Veterans’ Administration under the War Risk 
Insurance Act. The Supreme Court, although not reversing 
the determination, said that despite power to “ ‘decide all ques- 
tions arising under this Act,’ except as otherwise provided” 
(266 U. S. at 223), there could be review if “the decision is 


*“Pensions, compensation allowances and privileges are gratuities. They 
involve no agreement of parties; and the grant of them creates no vested 


107 U. S. 64, 68; Frisbic v. United States, 157 U.S. 160, 166; United States v. 
Cook, 257 U. S. 528, 527.” : 
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wholly unsupported by the evidence, or is wholly dependent 
upon @ question of law or is seen to be clearly arbitrary or 
capricious” (266 U. S. at 225). 

But Silberschein was decided in 1924, and 38 U.S. C. 705 was 
enacted as Section 5 of the Economy Act of 1933, 48 Stat. 9, 
in order to make clear that the courts should not have such re- 
view power. “The purpose of the section appears to have been 
to remove the possibility of judicial review in that class of 
cases even under the special circumstances suggested in ae 
Silberschein v. United States, 266 U.S. 221,** *” Tynchy. 
United States, supra at 587. 38 U.S. C. l1la-2 was subse- 
quently enacted as Section 11 of the Act of October 17, 1940, 
54 Stat. 1197, to make clear that Congress intended for there 
to be no review even in those instances which the courts con- 
strued as beyond the scope of 38 U.S. C. 705. See and com- 
pare Hines v. United States ex rel. Marsh, 70 App. D. C. 206, 
105 F. 2d 85, with Van Horne v. Hines, supra. 


CONCLUSION 


For the above stated reasons, it is respectfully submitted 
that the court below properly dismissed appellant’s complaint. 
The judgment of the District Court should therefore be 
affirmed. 


Gxroncs Cocuran Dovs, 
Assistant Attorney General. 
Otrver Gascu, 
United States Attorney. 
Metvin Ricurze, 
JosepH Lancrarr, 
Attorneys. 
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